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This memorandum sets forth additional comments of the County of Yolo (“County™) regarding the proposed
amendments to the Water Quality Control Plan for the Sacramento River and San Joaquin River Basins
("Basin Plan”) to regulate mercury in Cache, Bear, and Sulfur Creeks and Harley Gulch. The following
comments focus on legal shortcomings of the proposed Basin Plan amendments and the process employed by
Central Valley Regional Water Quality Control Board (“Regional Board™) staff in connection with the
proposed amendments. The County objects to any action by the Regional Board to amend the Basin Plan until
these issues are addressed in the manner required by California law.

L THE CALIFORNIA ENVIRONMENTAL QUALITY ACT.

Regional Board staff have acknowledged that the proposed Basin Plan amendments—including the beneficial
use additions, water quality objectives, and the implementation alternatives—are subject to review under the
California Environmental Quality Act, Public Resources Code §§ 21000 ef seq. (“CEQA™). Staff Report, p. v.'
In the context of Basin Plan amendments, a certified regulatory program governs the preparation of
environmental review documents required for planning actions, and such substitute documents must be the
“functional equivalent” of the environmental documents required under CEQA. Id. at p. 74: CEQA Guidelines
§ 15251(g). The County believes that the Staff Report, which contains analysis that appears equivalent to a
negative declaration, fails to satisfy numerous substantive requirements of CEQA and the certified regulatory
program.

There are two principal flaws in the Staff Report that are directly relevant to its shortcomings as a substitute
environmental document. First, the environmental analysis of Regional Board staff is based on, and thus
limited in scope by, the vague, shifting, and incomplete description of the “implementation program”
alternatives and other aspects of the proposed Basin Plan amendments contained in the Staff Report, The
County and other commenting parties have repeatedly highlighted the many uncertain and poorly defined

" All references to the Staff Report are to the “public review drall report” released in May 2005,




components of the proposed implementation alternatives.” This significant shortcoming hampers meaningful
analysis of the environmental effects of the proposed Basin Plan amendments. Obviously, without an adequate
description of the implementation alternatives and other aspects of the proposed Basin Plan amendments, a
sound analysis of the potential environmental effects of the amendments cannot occur.

Second, rather than including a broad discussion of the full range of potential environmental effects of the
proposed Basin Plan amendments, the Staff Report focuses narrowly on water quality issues and largely
ignores other potential environmental effects. This narrow focus is at least partly the result of many
ambiguous and undefined aspects of the proposed amendments, as discussed above. Yet it also appears to be
an independent problem that cannot be cured simply by adding detail to the implementation alternatives and
other elements of the proposed Basin Plan amendments. This is readily apparent in Section 7 of the Staff
Report, entitled “Environmental Checklist and Discussion.” The analysis in that section does not account for
many potentially significant environmental impacts of the proposed amendments. In conjunction with the
serious flaw described in the previous paragraph of this memorandum, this shortcoming contributes to several
additional, specific shortcomings in the environmental analysis contained in the Staff Report. At least the
following issues must also be addressed by Regional Board staft if the Statf Report is to properly fulfill its role
as a substitute environmental document under CEQA and the certified regulatory program.

First, the environmental analysis does not fully consider the impact of the proposed Basin Plan amendments on
agricultural resources. Somehow, even though the proposed implementation plan contemplates a moratorium
on certain agricultural land uses such as grazing (Staff Report, pp. 12, 49, 58), the “Environmental Checklist”
concludes that the proposed Basin Plan amendments will have “no impact” on agricultural resources (Staft
Report, p. 79). This "no impact”™ conclusion is demonstrably at odds with the proposed implementation
alternatives and even the discussion that follows the environmental checklist. Staff Report, p. 90. Clearly, a
moratorium on grazing has the potential to convert land from agricultural to other uses, not to mention the
significant financial effect of a moratorium on affected landowners. This analysis is also deficient because
there is no indication that Regional Board staff have considered the potential geographic extent of a grazing
moratorium, identified any active rangeland operations that could be impacted, or otherwise assessed the
practical effect of a moratorium. Without such analysis, there is no factual basis for a conclusion that the
proposed amendments will have “no impact” on agricultural resources.

Second, the proposed Basin Plan amendments will have significant effects on biological resources that have
not been not identified or discussed in the environmental analysis prepared by Regional Board staff. This is
likely a product of the general problem, noted above, of the narrow focus on water quality issues rather than all
of the potential environmental impacts of the proposed amendments. As the County has repeatedly stated,” the
proposed implementation alternatives (to the extent their details can be discerned) may curtail the County’s
ongoing efforts to remove invasive plant species, restore wildlife habitat, and accomplish other
cnwronmcntall}r beneficial activities such as those detailed in its “Cache Creek Resource Management Plan”

(“CCRMP™)." At least in part, this is because the proposed amendments may drastically increase the cost of
such projects, rendering them infeasible. This consequence may be unintended, but it cannot be overlooked.
To facilitate a complete analysis of the impact of the proposed amendments on biological resources, Regional
Board staff should consult with the County to develop information about the potential curtailment of these
activities and the resulting detriment to biological resources. Otherwise, potentially significant environmental

’ Sw lertars dated February 15, 2005 and April 19, 2005, as well as the letter accompanying this memorandum.
¥ See the letters referenced in footnote 2, above.

* The CCRMP is available at www.volocounty.org/prin' PRWAC /articles/ CCRMPfnl.pdf.
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cffects of the proposed Basin Plan amendments on biological resources will be improperly ignored, thus
preventing an analysis of potential mitigation (such as an exemption for wildlife habitat restoration, invasive
weed removal, and certain erosion control projects).

Third, the environmental analysis does not fully identify and discuss the full range of potential effects of the
proposed Basin Plan amendments on geology and soils. The County has identified various ways in which the
proposed amendments may not only curb its ongoing erosion control and road maintenance activities, but also
increase the erosion of streambanks.” As with County projects affecting biological resources, this is at least
partly because the proposed amendments appear likely to drive up the cost of undertaking such projects, thus
rendering infeasible an unknown fraction of them. The resulting increases in erosion have not been considered
in the Staft Report, and the discussion following the "Environmental Checklist” does not even mention this
potentially significant environmental impact. Again, as with projects affecting biological resources, Regional
Board staff should consult with the County to ascertain the extent to which erosion control projects (including
components of the CCRMP) may be affected by the proposed amendments, resulting in a potentially
significant adverse environmental impact that has not yet been considered.

Fourth, for similar reasons, the environmental analysis does not fully consider the related effects of the
proposed Basin Plan amendments on hydrology and water quality. To the extent that the proposed
amendments could increase erosion, as discussed in the previous paragraph, hydrology and water quality could
be detrimentally affected. These impacts need to be evaluated in the Staff Report, and without such analysis
the Staff Report is legallv deficient.

Fifth, the environmental analysis fails to identify and discuss certain effects of the proposed Basin Plan
amendments on land use and planning or population and housing, even though the Staff Report notes that
“[l]and uses that might be affected by this project could include agriculture, grazing, road building and
maintenance, and construction activities at areas with elevated mercury concentrations.” Staff Report, p. 93.
To satisfy CEQA, the Staff Report must do more than simply state that these land uses “might be affected.”
Further analysis is critical to support the proposed conclusion that the proposed Basin Plan amendments will
have “no impact™ on land uses, particularly as the Staff Report concludes that many land uses “might be
affected.” Without this analysis, the Staff Report is deficient and fails to satisfy CEQA. Such further analysis
should, at a minimum, include consultation with County staff and an analysis of the CCRMP, as well as
consideration of the issues referenced in the above comment relating to agricultural resources. It should also
consider the degree to which active gravel mining operations might be affected, and consistency with the
County’s gravel mining regulations should be analyzed.

Sixth, the impact of the proposed Basin Plan amendments on public services has not been fully evaluated. As
noted, an unintended consequence of the proposed Basin Plan amendments is a potentially significant increase
in the cost of, among other things, carrying out routine road maintenance and streambank erosion control
projects. To the extent the County devotes staff and financial resources to carry out these projects at an
increased cost, whether voluntarily or under compulsion by the Regional Board, resources from other public
services provided by the County may have to be redirected. The vague nature of the proposed implementation
alternatives and other aspects of the Basin Plan amendments makes it difficult, if not impossible, for the
County to fully understand what will be required of it. This uncertainty prevents the County from determining
the impact of the proposed amendments on County resources and, in turn, County public services. Regional
Board staff should therefore clarify what will be required of the County and then, in consultation with County

* See the letters referenced in footnote 2, above,



staff, assess the degree to which the County’s ability to provide public services will be impacted by the
resulting diversion of the County’s finite fiscal and staff resources to activities necessary to comply with the
proposed Basin Plan amendments.

For all of these reasons, the Regional Board simply cannot conclude that “the proposed project has no potential
for adverse effect, either individually or cumulatively, on wildlife or the environment,” as urged by Regional
Board staff. Staft Report, p. 96. The Staff Report fails to satisfy the basic substantive goal of CEQA:
identification and discussion of the environmental effects of a proposed project and ways to reduce or avoid
such effects. Further analysis of the effects noted above must be conducted, and an environmental impact
report or its functional equivalent must be prepared. This approach is critical, as it may identify certain
measures that can be taken to reduce or avoid some of the significant environmental effects of the proposed
Basin Plan amendments. Unless these steps to comply with CEQA and the certified regulatory program are
taken, any action taken by the Regional Board to adopt the proposed Basin Plan amendments will be invalid.

II.  ECONOMIC CONSIDERATIONS.

California law requires the Regional Board to consider economic factors in connection with the development
of TMDLs. Memoranda prepared by the Office of the Chief Counsel for the State Water Resources Control
Board (“State Board”) detail this requirement, which to date remains unsatisfied in connection with the
proposed Basin Plan amendments.” Some of the problems with the economic analysis of Regional Board staff
are detailed in the letter accompanying this memorandum. The following discussion expands on these
problems and identifies additional shortcoming in the economic analysis of Regional Board staff.

A general problem with the limited economic analysis contained in the Staff Report is that, as noted above, the
implementation alternatives and certain other components of the proposed Basin Plan amendments have not
been fully developed. This prevents a sound analysis of the economic (and environmental) effects of the
amendments. For this reason alone, the Regional Board should not take any action on the proposed Basin Plan
amendments until these deficiencies are addressed.

Separately, as the Regional Board is aware, it is authorized to establish water quality objectives that, in its
judgment, “will ensure the reasonable protection of beneficial uses and the prevention of nuisance.” Water
Code § 13241 (emphasis added). In establishing water quality objectives, the Regional Board must consider
“water quality conditions that could reasonably be achieved,” and it is specifically directed to assess
“economic considerations” as part of this process. Water Code § 13241(c)-(d) (emphasis added). In a similar
context, the term “reasonable” was construed to require an analysis of whether the benefits of a particular
regulatory scheme justifed the costs associated with its implementation. E.e.. Appalachian Power Co. v. Train,
545 F.2d 1351, 1361 (4" Cir. 1976). Published decisions like Appalachian Power are directly relevant to the
meaning of “reasonable” in Water Code § 13241, and should guide the Regional Board’s evaluation of whether
the projected cost (conservatively estimated by Regional Board staff at $10.5-17 million) of implementing the
proposed Basin Plan amendments is justified by the purported environmental benefit of the amendments (Le..
achievement of water quality objectives in “possibly several hundred years”). Staff Report, pp. 65-66.

* Copies of each memorandum are aftached. The first memorandum, prepared by Sheila Vassey on October 27, 1999,
relates specifically to economic considerations in TMDL development and basin planning. The second memorandum,

prepared by William Attwater on January 4, 1994, covers more general issues relating to the adoption of water quality
objectives.



The County believes that to the extent these significant costs may be borne by the public (whether by the
County or other public entities, with the partial exception of the United States Bureau of Land Management as
the owner of certain mines), rather than the current and former owners and operators of the mines that are
responsible for non-natural mercury levels in the affected waterways, the projected implementation costs are
both inequitable and unreasonable. The County certainly shares the Regional Board’s commitment to
promoting the wildlife and recreational values of the affected waterways, including Cache Creek. For many
years, the County has devoted considerable resources to projects along Cache Creek intended to preserve and
enhance these values. However, particularly to the extent that many beneficial County projects may be
curtailed by the proposed Basin Plan amendments, the County objects to the expenditure of public monies on
projects that Regional Board staff have not demonstrated—through a cost effectiveness analysis or
otherwise—will contribute to the achievement of the proposed water quality objectives. In these
circumstances, the County submits that the proposed Basin Plan amendments run counter to the Regional
Board’s statutory duty to adopt water quality objectives that ensure the “reasonable protection™ of beneficial
uses, taking into account water quality conditions that can “reasonably be achieved.” Water Code § 13241.
Other, less stringent water quality objectives should be given serious consideration by the Regional Board.

More specifically, the County also believes that Regional Board staff has not performed sufficient analysis to
enable the Regional Board to properly weigh “economic considerations™ in deciding whether to adopt the
proposed Basin Plan amendments. Water Code § 13241(d). The shortcomings in the economic analysis of the
proposed Basin Plan amendments are readily apparent. For instance, the Staff Report does not discuss the
implications of requiring various entities to carry out the various implementation alternatives—mine owners,
public agencies, and private parties. The absence of such discussion is contrary to the advice in the
memorandum prepared by William Attwater, which calls for consideration of “information provided by
discharges or other interested persons regarding the potential cost implications of adoption of a proposed
objective.” Attwater Memo, p. 5. There is no indication that Regional Board staff have considered or even
solicited such information.” Again, the ambiguity of many clements of the proposed implementation plan
likely precludes affected parties (like the County) from providing such information in the first instance. This
problem is compounded by the lack of detail in the Staff Report regarding how the Regional Board prepared its
cost estimates. Such information is necessary to enable the County and other interested parties—as well as the
Regional Board—to determine whether the projects costs of different implementation alternatives are complete
and accurate.® These shortcomings must be addressed.

Further, as noted in previous comments by the County, the environmental benefits of components of the
proposed implementation alternatives (including the regulation of minor erosion control projects, infrastructure
maintenance, and wildlife habitat restoration) do not appear to have been thoroughly evaluated by Regional
Board statf. A full assessment of the cost effectiveness of these (and other) components of the proposed
implementation alternatives is warranted. A cost effectiveness analysis is also a critical tool for enabling the

" Similarly, the Staff Report indicates that the various implementation alternatives are feasible “with sufficient funds,” but
i_t does not indicate that Regional Board staff has ascertained whether funding is likely to be available. Staft Report, p. 65,
Further, in reference to projects that are part of Implementation Alternative 2 (the recommended alternative), the Staff
Report notes that the projects “seem to be reasonable approaches™ without any meaningful explanation of how staff
arrived at this conclusion. Td,

* The County is also puzzled by an apparent discrepancy between the projected $10.5-17 million cost of Implementation
Alternative 2 (the recommended alternative) and the cost figures shown in Table 5.6, If the figures in Table 5.6 are
accurate, Implementation Alternative 2 will cost more than $10.5-17 million to implement. This discrepancy must be
resolved, and the County should be given a further opportunity to comment before the Regional Board takes any action.
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Regional Board to appropriately prioritize and phase regulalory actions, as discussed further in the letter
accompanying this memorandum.  Importantly, it is also a necessary step toward satisfying the statutory
mandate to weigh “economic considerations™ as part of the process of establishing water quality objectives.
Water Code § 13241.

In conclusion, based on information contained in the Staff Report and other documents reviewed by the
County, the County does not believe that the Regional Board has a sound factual basis for weighing “economic
considerations” in determining whether to approve the proposed Basin Plan amendments.  Additional
information regarding implementation costs, including the ability of responsible parties to fund projects
associated with the implementation alternatives, must be compiled and included in the Staft’ Report. Before
such information can be provided, however, Regional Board staff must clarify many aspects of the proposed
Basin Plan amendments, including the implementation alternatives, and provide a complete analysis of the
potential environmental effects of the economic impact of the proposed Basin Plan amendments (as discussed
in Section I, above). The County requests that the Regional Board take no action on the proposed amendments
without this additional information and analysis.

Attachments
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TO: Stefan Lorenrato
TWMDL Coordinator
Division of Water Quality
FROM: ;Slmiia K Vassey pZ
.. Senior Staff Counsel

OFFICE OF CHIEF COUNSEL
DATE: OCT 2 7 1999

SUBJECT: ECONOMIC CONSIDERATIONS IN TMDL DEVELOPMENT AND -
BASIN PLANNING : ' ' o

ISSUE

When are the Regional Water Quality Control Boards (Regional Water Boards or Boards) legally
required to consider economics in Total Maximum Daily T.oad (TMDL)' development and water
quality control planning (basin planning)?* '

CONCLUSION

The Regional Water Boards, in geﬁcral, adopt TMDLs as basin plan amendments. Under state
law, there are three triggers for Regional Water Board consideration of ECONOMICS Or COSts in
basin planning. These are: ' ' :

* The Regional Water Boards must estimate costs and identify potential
financing sources in the basin plan before implementing any agricultural water
© quality control program. ;

» The Boards must consider economics in establishing water quality objectives
 that ensure the reasoneble protection of beneficial uses.

I ' See33U.S.C. § 1313(d); 40 CER §130.7,
* See War. Code 5§ 13240-13247.

California Environmental Protection Agency
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_ basin plans.

Stefan Lorenzato _ -2- OCT 27 1999

* The Boards must comply with the California Environmental Quality Control
Act (CEQA)’ when they amend their basin plans. CEQA requires that the
Boards analyze the reasonably foreseeable methods of compliance with
proposed performance standards and treatment requirements. This apalysis
must include economic factors, - -

Econamic.faa_:mrs come into play under federal law when the Regional Water Boards designate
uses. Specificelly, the Boards can decide not to designate, dedesignate, or establish &

subcategory of, 2 potential use where achieving the use would cause substantial and widespread
econormic and social impact.

DISCUSSION
I. STATELAW

Under federal and state law, the Regional Water Boards are required to include TMDLs in their
* There are three statutory triggers for an econemic or cost analysis in basin

planning. These triggers are:
. adu-ptinn of an agricultural water quality control program;
» adoptionof water quality objectives: and '
» _adoption of a treatment requirement or performance standard (CEQA),

Each category is briefly dis@:ussnd below.

A, Agricultural Water Cheality Control Program

Agricultural activities are significant sources of nonpoint source poliution. Many waterbodies in
the state are impaired due to one or more agricultural operations, Asa result, the Regional
Water Boards will be faced with developing programs to control agricultural activities, as part of
TMDL development. '

Under the Porter-Cologne Water Quality Control Act (Porter-Cologne),” before a Regiopal
Water Board implements an agricultural water quality control program, the Board must identify

* Pub. Resources Code § 21000 et seq,

* et 33 U.S.C. § 1313(d) 40 CFR. § 130.7(d)(2) (TMDLs must be incorporated into the state’s water guality
management plan. In Californiz the basin plans are part of the stae’s water quality management plan.); Wat Code
§8 13050(j), 13242. :

* Wat. Code § 13000 et seq,

California Environmental Protection Agency
{f’, Reeyoled Paper
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the total cost of the program and potential sources of financing.® This information must be
included in the basin plan, . _

The statute does not define “agricultural” programs. The Legislature has, however, defined
agricultural activities slsewhere to mean activities that generate “horticultural, viti cultural,
forestry, dairy, livestock, poultry, bes, or farm product(s].” Because “agricultural” programs
under Porter-Cologne are not restricted to particular activities, presumably, the Legislature
intended that the term be interpreted broadly, Thus, the Regional Water Boards should identify
costs and financing sources for agricultural water quality contro! programs” covering not only.
typical farming activities but also silviculture, horticulture, dairy, and the other listed activities,

The statute focuses only on costs and financing sources. The statute does not require the
Regional Water Boards to do, for example, a cost-benefit analysis or an economic analysis.

B. Water Quality Objectives

Porter-Cologne requires that the Regional Water Boards take “economic considerations”, among
other factors, into account when they establish water quality objectives.® The objectives must
ensure the reasonable protection of beneficial uses and the prevention of nuisance.”

Attached to this memorandum is'a 1994 memorandum containing guidance on the consideration
of economics in the adoption of water quality objectives,'® The key points of this guidance are:

*  The Boards have an affirmative duty to consider economics when adopting
water quality objectives.

* At aminimur, the Boards must analyze: (1) whether a proposed objective is
© currently being attained: (2) if not, what methods are available to achieve
compliance with the objective; and (3) the costs of those methods,

£ 14 § 13141,
" Food & Agr. Code §§ 564(2), 54004,

! Wat. Code § 13241, The other factors include the past, present, and probeble Arture bensficia) uses af water;
environmental characteristics of the hydrographic unit under consideration: water quality conditions thar could
reasonebly be achieved through the coordinated contro! of al! factors affecting water quality in the ares, the need for
developing housing, and the need 1o develop and use recycled water,

¥ Ibid.
* Memorandum, dated January 4, 1994, from William B Atvwater, Chief Counsel, to Regional Water Board

Executive Officers and Attomeys, entitled “Guidance on Consideretion of Economics in the Adoption of Water
Guality Objectivas™, .

Cﬂ;f&mfa Environmental Protection Agency
] MPM -
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* Ifthe economic consequences of adoption of a proposed objective are o
potentially significant, the Boards must state on the record why adoption of
the objective is necessary to ensure the reasonable protection of bensficial
uses or the prevention of nuisance.

= The Regional Water Boards can adopt objectives despite significant economic
_consequences, ' ' . . .

The Boards are not required to do a formal cost-benefit analysis.
C. CEOA '

- The Regional Water Boards must comply with CEQA when they amend their basin plans." The
State Resources Agency has certified the basin-planning program-as exempt from the
requirement to prepare environmentel documents under CEQA. " In lieu of preparing an
environmental impact report or negative declaration, the Boards must comply with the State
Water Resources Control Board's regulations on exempt regulatory programs when they amend
their basin plans.” These regulations require the Boerds to prepare a written report that analyzes -
the environmental impacts of proposed basin plan amendments.’® In general, CEQA requires the

. Regional Water Boards to consider economic factors only in relation to physical changes in the
environment.** e '

CEQA. also has specific provisions governing the Regional Water Boards’ adoption of
regulations, such as the regulatory provisions of basin plans that establish performance standards

or treatment requirements. The Boards must do an environmental analysis of the reasonably
foreseeable methods of compliance with those standards or requirements.'® They must consider
economic factors in this analysis. o

CEQA does not define “performance standard”; hnwevﬁr, the term is defined in the rulemaking
provisions of the Administrative Procedure Act.”” A “performance standard” is a regnlation that
describes an objective with the criteria stated for achieving the objective,

"' Ses Pub. Resources Code § 21080,

™ Ses Cal. Code Regs., tit. 14, §15251(a).
SesCal. Code Regs,, tit. 23, §5 3775-3782.
" Jd. §3777.

¥ See Cal. Code Regs., tit. 14, § 15064(e).

% Puk. .Rt.sources Code § 21159,

" Gov, Code §§ 1134011350,

" 1d § 11342(d).

California Environmental Protection Ageney _
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TMDLs will typically include performance standards, TMDLs normally contain a quantifiable
target that interprets the applicable water quality standard. They also include westeload™®
ellocations for point sources, and load allocations® for nonpoint sources and natural background
to achieve the target.*' The quantifiable target together with the allacations mey be considered a
performance standard. Thus, the Regional Water Board must identify the reasonably foreseeable
methods of compliance with the wasteload and load ellocations and consider economic factors
for those methods. This sconomic analysis is similar to the analysis for water guality objectives
discussed above. That is, the Regional Water Board should determine: (1) whether the
allocations are being attained; (2) if not, what methods of compliance are reasonably foreseeable
to attain the allocations; and (3) what are the costs of these methods,

I FEDERALLAW

Under federal law, economics can be considered in designating potential beneficial uses,
Specifically, the federal water quality standards regulations allow a state to dedesignate, to
decide not to designate, or to establish a subcategory of a potential beneficial use on economic
grounds. To rely on this basis, the state must demonstrate that aaining the use is infeasible

because the controls aecessary to attain the use “would result in substantial and widespread
* economic and social impact.” : - :

The states can take this.action only for potential uses. These are uses tha do not mest the
definition of an “existing use”. Existing uses are thoss uses actually attained in the water body
on or after November 28, 19757 _ : S

Attachment

¥ Ses 40 CF.R. §130.2(g). A wastsload allosstion is the pertion of the receiving water's loading capacity thet is
allocatzd to one of its existing or future point sources of pollution,

* Seeid § 130.2{g). A load allocation is the portion of the receiving water's !ua&ing capacity that is attributed
either to one of its existing or fururs nonpoint sources of pollution or to namral backeround sources.

 Sexid § 130.2(i). A TMDL it the sum of the individual wasteload and load slioeations,
® Beeid § 13L10(g)6).
P id § 131306

- California Environmental Protection Ageney
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L _ ' ' (Cheord
State of Ea1i?urnia
v ,emorandum

To : Regioﬁal Water Board - Date: AN -4 1994
Executive .Officers : -

Regicqal Water Board Bttorneys

o

William E. Attwater
. Chief Counsel '
. OFFICE OF THE- CHIEF COUMSEL
From- :  STATE WATER RESOURCES CONTROL BOARD:
- 801 F Strest, Sscrmmento, A 85914 .
Hail Code: G- : o

Subject: GUIDANCE ON CONSIDERATION OF ECONOMICS TN THE ADOPTION OF WATER
QUALITY OBJECTIVES - - .

ISSUE

What is required of & Regional Water Quality Control Board
(Regional Water Board) in order to fulfill its statutory duty to
. consider economics when adopting water gquality cbjectives in
water quality control plans or in waste discharge reguirements?

CONCTLUSION .

- A Regional Water Board is under an affirmative duty to consider
‘economics when adopting water quality objectives in water
quality control plans or, in the absence of applicablse
objectives in a water guality control plan, when -adopting
objectives on a case-by-cass basiz in waste discharge ~
requirements. To fulfill this duty, the Regional Water Board
should assess the costs of the proposed - adoption of a water
guality objective. This assessment will generally regquire the
Regional Water Board to review available information ta
determine the following: (1) whether the objective is currently
being attained; (2) what methods are available to achieve
compliance with the objective, if it is not currently being
attained; and (3} the costs of those methods. The Regional
Water Board should also consider any information on econemic

impacts provided by the regulated community and other interested
parties. . Lo :

If the potential economic impacts of the proposed adoption of a
water quality objective appear to be significant, the Ragional
- . Water Board must articulate why adoption of the objective is
necessary to assure the reascneble protection of beneficial uses
of state waters, despite the potemtial adverse economic
consequences. For water gquality control plan amendments, this




Regional Water Board ) _ JAN -4 1994
Executive 0Officers et al. —g=

discussion could be included in the staff report or resclution
for the proposed ameridment. For waste discharge requirements,
the rationale must be reflected in the findings.

DISCUSSION
L. Legal Analysis

1. Portér-ﬂclogna Water Quality Control Act

Under the Porter-Cologne Water Quality Contreol Act,
Water Code Section 13000 et seq. {Porter-Cologne Act or
Act), the State Water Resources Control Board (State
Water Board) and the Regional Water Boards are the
principal state agencies charged with responsibility for
water quality protection. The State and Regional Water
Boards - (Boards) exercise this responsibility primarily
through the adoption of water quality control plans and
the regulation of waste discharges which could affect
water quality. See Water Code Secs. 13170, 13170.2,
13240, 13263, 13377, 13391.

Water quality control plans contain water quality
objectives, as well as beneficial uses for the waters
designated for protection and a program of
implementation to achieve the objectives. 1Id. Sec.
13050{j). In the absence of applicable water quality
objectives in a water quality control ‘plan, the Regional-
Water Board may alsc develop cbjectives on a case+by-

case basis in waste discharge requirements. GSee id.
Sec. 13263(a).l :

.

When adopting objectives either in a water guality
control plan or in waste discharge requirements, the
Boards are required to exercise their judgment to

+. "ensure the reasonable protection of beneficial uses and
the prevention of nuisance®. 1Id. Secs. 13241, 13263;
see id. Sec. 13170. The Porter-Cologne Act recognizes

that water quality may change to some degree without

1 The focus of this memorandum is limited to an enslysis of the Boards'
obligation to consider ecomomics whep adopting water quality objsctives
either in water guality comcrol plens or, on a case-by-case basis, in waste -
discharge requirements. This memorandum does not discuss the extent to which
the Boards' are required to consider the factors specified im Water Code
Section 13241 in other situations. Specifically, this memorandum does not
discuss the applicability of ‘Section 13241 to the development of numeric
effluent Iimitstions, implementing narrative objectives contained in a water

quality control plan. Further guidance on the latter topic will be daveloped
&t a later date. . '

ko
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Regional Water Board . JAN -4 1334
Executive Officers et al. -3~ : .

causing an unreascnable effesct on beneficial uses. .Id.
The act, therefore, identifies factors which the Boards
must consider in determining what level of protection is
reasonable. 1d.2 These factors include econcmic
considerations. Id.3 : '

The legislative history of the Porter-Cologne Act

~ indicates that "[cjonservatism in the direction of high
quality should guide the establishment of objectives
both in water guality .control plans and in waste-
discharge requirements". FRecommended Changes in Water
Quality Control, Final Report of the Study Panel to the .
[State Water Board], Study Project--Water Quality -
Control Program, p. 15 (1968} (Final Report). -
Objectives should "be tailored on the high quality side
©f needs of the present and future beneficial uses®.

Id. at 12. 'Nevertheless, objectives must be reascnable,
and economic considerations are a necessary part of the
determination of reasonableness. "The regiocnal boards
must balance environmental characteristics, past,
present and future beneficial uses, and seconomic
considerations {both the cost of providing treatment
facilities and the economic value of development) in
@stablishing plans to achieve the highest water quality
which is reasonable.* . Id. at 13, ' .

2. GSenate Bill §19.°

The Boards are under an additicnal mandate to consider
economics when adopting objectives as a result of the
recent enactment of Senmate Bill 919, 1593 Cal. Stats.,
Chap. 1131, Sec. 8§, to be codified at Pub. Res. -fHods,
Divw. 13, Ch. 4.5, Art. 4. The legislation, which is

2 Other factors wiich must be considered includes

(a) Past, present, apd probeble future béneficiasl usss of water;’

(b} Environmenrsl characteristics of the hydrogrepkic unit under
consideration, imcluding the quality of weter aveilsble thereto:

fc) Water guelity conditions thar could ressonably be achieved through
the ceordinsted control of zll factors which sffect water gquality in -
the ares; : )

(d)  The need for developing housing witkin the region:

() The need to develop and use recyeled werer.

4

3 See zlso Weter Code Section 15000 which mandates thar sctiviciss and

- factors which msy affect warer guality *shell be regulated to attain the

highest water guality which is reesonable, considering all demsnds being made
&nd to be made on those waters snd the totsl values involved, bensficial gnd
detrimental, sconcmic sad social, tangible and intangible" (emphasis added).
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effective January 1, 1994, zmended the California )
Environmental Quality Control Act, Public Resources Code
Section 21000 et seq. (CEQa), to require that, whenever
the Boards adept rules reguiring the installation of
pollution contrel eguipment or establishing a -
perficrmance standard or treatment requirement, the
Boards must conduct an environmental analysis of the
reasonably foresesable methods of compliance. This
analysis must take into account a reasonable range of
factors, including econemics. For the refsons explained
azbove, the latter requirement is duplicative of existing.
Tequiresments under the Porter-Cologne 2Act regarding -
conslderation of sconomics. '

Recommendation

The meaning of the mandate to "consider econcmics” in the
Forter-Cologne Act is not entirely clear. It is clear that
the Porter-Cologne Act does not specify the weight which
must be given to economic considerations. ~Consequently, the
Boards may adopt water quality ubjectivesxaveu.thgugh ’
adoption may result in significant economic conseguences to
the regulated community. The Porter-Cologrie Act alse does.

- not require the Boards to do a formal cost-benefit analysis.

The Porter-Cologne .Act does impose an affirmative duty on
the Bosrds to consider economics when adopting water guality
cbjectives. The Boards brobably cannot fulfill this duty

. simply by responding to economic information supplied by the

regulated community. Rather, the Boards should assess the
costs of adoption of a proposed water quality objective.
This assessment will normally entail three steps. Pirst,
the Boards should review any. available information on
receiving wataer and efflnent gquality to determine whether
the proposed objective is currently being attained or can he
2ttained. If the proposesd objective is not currently -
attainable, the Boards shounld identify the methods which are
presently available for complying with the objective.
Finally, the Boards should consider any available ’
information on the costs associated with the treatment
technologies or other methods which they have identified for
complying with & proposed objective.d :

&

Res

See, for example, Menigine Wasrewater In Cosstsal Urbsn Arees, Netional
earch Counmecil (1983). This text provides data on ren technically feasible

wastewster trestment technologies, which can be used to meke comperstive.
Judgments sbout performance and to estimste the approximste costs of meering
various effliuent discharge stsndards, including standards for toxic organics
and petals. ' : :
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In making their assessmens of the cost impacts of a Droposed
objective, the Boards are not raquired to engage in
spaculation. Rather, the Boards should review Currently
available information. 1In addition, the Boards should = -
consider, and respond on the record, to any information
provided by dischargers or other interested persons _
regarding the potential cost implications of adoption of a
broposed cbjective. '

If the eccnomic consequences of adoption of a Droposed water
quality objective are potentially Significant, the Boards
must articulate why adeption of the objective is necess
to ensure reasonzble protection of beneficial uses. If +he
objective is later subjected to a legal challenge, the -
courts will consider whether the Boards ‘adequately
considered all relevant factors and demonstrated a rational
connection between those factors, the choice made, and the
purposes of the Forter-Cologne Zct. Ses California Hotel &
Motel Assn. v. Industrizal Welfare Com. , 253 Cal.3d 200, 212,
157 Cal.Rptr. 840, 599 »,73 31 (187%5). _ -

. Reasons for adopting a water gquality objective, despite _
-adverse economice eonsequences, could includs the sensitivity
of the receiving waterbody and its beneficial uses, the
toxicity of the regnlateﬁ_subs;ance, the reliability of
economic ar attainability data provided by the regulated
community, publie héalth implicetiens of adopting & lass
stringent cbjective, or other appropriate- factors., These
. factors may also include the legislative directive that a :
‘margin of safety [ ] be maintained to assure the protection

of all beneficial uses. - Final Report, p. 15 and ADD. A,
p. 59, - _ - . =

I objectives are bProposed for surface waters and adverse
economic conseguences Etemming from adoption of the
objectives conid he avolded cnly if beneficial uses were
downgraded, the Boards should address whether dedesignation
would be feasible under the applicable requirements of the
Clean Water Zct and implementing regqulations. See 40 C.F.R.
Sec. 131.10. Dedesignation is feasible only for potential,
rather than existing, uses, Seg id. Sac. 131.10(gy. 1If
.dedesignation of potential beneficiz]l uses is infeasible, a
the Boards should explain why, €-g., that there is a lack of.
data supporting dedesignation. S

S- It should elso be morsd that, sven if dedessi
beneficial uses js feagible, in the Ereat msjority of cases ir will not have
&ny significant effect on the selsctipn of ‘& proposed objective. Thiz is so
because the proposed ohjective will he DECESSATY to protecr exiseing

beneficial uses, whieh canonot be dedesdgnated,

gnstion of potsptial




